Friday, April 10, 2009

VIA HAND DELIVERY, U.S. MAIL, AND ELECTRONIC MAIL

Mr. Robert E. Feldman

Executive Secretary

Attention: Comments

Federal Deposit Insurance Corporation
550 17" Street, NW.

Washington, D.C. 20429

RE: Legacy Loan Program Request for Public Comments
Dear Mr. Feldman:

Pursuant to the request made by the Federal Ddpsaitance Corporation (FDIC) for public comment
on the Legacy Loan Program (LLP), please find ammments attached hereto. Thank you for taking the
time to review TIERRA Development Advisors’ thougland opinions about the program as currently
proposed. Having worked extensively with the F@I&@ Resolution Trust Corporation (RTC) in the
past, we believe we can provide unique insightstiné ongoing development of the LLP and the Public
Private Investment Funds (PPIF).

Founded in 2008 by key principals from Californiédsmer largest land brokerage firm, the TIERRA
team has played an integral roll in over $1.0duillin closed annual land transactions for neargnty
years. Collectively our team has sold over $8dsilin land and managed in excess of $10 billioread
estate assets over the past two decades. TIERRWjse competency is our knowledge of strategies
used by investors to finance and value assetsutiliiee the same underwriting methods and financial
models that investors and financial institutions imstheir internal underwriting. Likewise, we leav
specific submarket expertise in markets acrossvigtern United States, which enables us to disshgu
assets’ true "highest and best use” while maxingizialue for the client.

We appreciate the opportunity to provide commesgsurding the LLP and PPIF programs and look
forward to discussing our analysis in further detai

Regards,

Roland Chavez
President
TIERRA Development Advisors

CC: LLPComments@FDIC.gov
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TIERRA Development Advisors: Comments to FDIC Leghaoan Program

1. Which asset categories should be eligible & through the LLP? Should the program initialbgdis only on
legacy real estate assets or should any asset ok balance sheets be eligible for sale? Are thpeeific
portfolios where there would be more or less ingefe selling through the LLP?

We believe that only securitized loans should igitee for sale through the LLP program as the reakalue of
securitized loans can be more easily obtained bjuating the underlying asset. This most typicediiyects loans
for real property. Discounts on assets are derfir@d changes in market conditions but also froroeutainties
associated with any voids in available data. Assalt, we expect that non-real estate assetbwitliscounted
more heavily due to this lack of information or enging marketable collateral.

2. Should the initial investors be permitted tedde, sell or transfer their interests in the PPIF80, how should
the FDIC ensure that subsequent investors megirthgram's criteria for investors?

Investors should not be expressly denied the pitiggitif selling or otherwise transferring thesedrests, but the
FDIC should retain reasonable approval rights for taansfer in order to preserve the quality of angsequent
investors. If the FDIC hinders the marketabilifytite assets in the future then the assets withbee heavily
discounted now to account for this illiquidity. Bjtowing investors flexibility to make approprigdtesiness
decisions at their discretion, the FDIC will avaidificially depressing the current market valudtad assets.

3. What is the appropriate percentage of goverrtreguity participation which will maximize returfar taxpayers
while assuring integrity in the pricing by privatevestors? How would a higher investment percentagthe part
of the government impact private investment in BRIEhould the amount of the government's investmepénd
on the type of portfolio?

As currently proposed, the government intends ¢wige a guarantee of roughly 92.5% federal finagicall of
which is to be non-recourse. This humber can gm®00% financing provided certain (but as of yet
undetermined) conditions are met. We believe halke these terms are very attractive to potemtatstors, the
government is exposing itself to the very same ¢&egraged investment positions that helped fatdithe
financial disaster we are currently experiencilige would recommend demanding increased equity ibarions
from investors to ensure their vested financiatriests in the assets. Although exact numberspaikative, we
believe a program that more closely resembles W@ R appropriate (75% Public /25% Private). Tl
increase investors’ commitment to the projects avkilll providing leverage that vastly exceeds aabibs available
in the open market. The availability of debt a&rdo values of 92.5% and higher combined with vecyemental
"money down” played a significant part in pushing éinancial system to the brink of disaster. Véidve that
magnifying the size and scope of flawed "free-mdnegding criteria exposes the government to larggks than
necessary, and would advise a more scrupulousmpattermining equity commitments from investors.

4. Is there any reason that investors' identifksuld not be made publicly available?

The pros for releasing the names greatly outwdiglcbns. Transparency is of the utmost importameasuring
taxpayers tolerate the government intervention.

5. How can the FDIC best encourage a broad andrdiz range of investment participation? How cankbdC
best structure the valuation and bidding processativate sellers to bring assets to the PPIF?

At a minimum, the FDIC must accomplish the follogifive things in order to generate the highest ostitipn for
the assets, which in turn will generate the bektesfor assets and proceeds for the banks, thusiegsnstitutional
commitment to the program:

Segment the assets by asset type

Segment the assets by product type

Segment the assets by location

Divest the pools into smaller, more managetthleches in order to increase the breadth and adptie
potential buyer pool.

5. Ensure and expressly guarantee that profitsee@lto the LLP will not be affected by any futtam
legislation such as proposed measures to recoupeAéGutive bonuses.
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6. What type of auction process facilitates theallest investor participation? Should we requiresistors to bid
on the entire equity stake of a PPIF, or shouldaew investors to bid on partial stakes in a PPIFthe latter,
would a Dutch auction process or some other stmechrovide the best mechanism for bridging the it gap
between what investors might bid and recoverableeZalf multiple investors are allowed to bid thgéua Dutch
auction, or similar process, how should asset managnt control be determined?

The type of auction used greatly depends uponltheate goals of the FDIC and the type of assetsgheffered.

If the prevailing ideology is the preserve the griy of the asset value, then allowing investardid on partial
stakes should yield a higher value. By creatingemanageable investment commitments, the quasfitpptential
investors is significantly increased, leading tghter demand and competition for the assets. Méattyeagenerally
accepted sales techniques can be similarly efe¢tiuction, Dutch auction, online bid, sealed btdlking horse,
etc.), but they must be coupled with adequate digeedce and investigation periods prior to saleiider to ensure
maximized realized value, otherwise assets willliseounted to account for the "worst case scenario”

7. What priorities (i.e., types of assets) shah&lFDIC consider in deciding which pools to settfe initial PPIF
auctions?

The main "priority” needs to be increasing the byyeol and generating free market competition liar assets to
ensure a full market price. In terms of what asseprioritize, we would recommend focusing upeawsed, T
position assets with underlying collateral that oawst easily be commoditized. The more expediboaisnarket
can be determined for the securitization, the nsemmnlessly the securities can be valued and trtsac

8. What are the optimal size and characteristica pbol for a PPIF?
As stated previously, pools must do all of thedwling:

1. Be consistent in asset type (i.e. real essaielent loans, auto loans, etc.)

2. Isolate individual product types within theetsslass (for example, with respect to real estategories
could include commercial, industrial, residentialjltifamily, land, etc.)

3. Whenever possible, assets need to be isolattdrauped based upon the geographic locationeof th
collateral. This will expand the offerings to inde groups with local market expertise as oppaséichiting
potential investors to simply those with a natioplatform.

4. Asset pools must be organized into smallerenmeanageable sizes to generate a broader rangecotipl
investors and increase competition.

9. What parameters of the note and its rate stmgctvould be essential for a potential private ¢ahpinvestor to
know at the time of the equity auction to providaiy?

The FDIC should provide terms sheets in advancemwtlearly outline any and all terms. This is Mtaensure
that all investors clearly understand the exaech$an advance of bidding. This also ensures thaidders are
utilizing the same underwriting criteria.

10. Would it be preferable for the selling bankake a note from the PPIF in exchange for the mddbans and
other assets that it sells? Alternatively, what lddue the advantages and disadvantages of struxutie program
so that the PPIF issues debt publicly in order &y pash to the selling bank? Would a public isseasfadebt by the
PPIF limit its flexibility compared to the issuancga note to a selling bank?

There are significant issues with both, with onenscio being more favorable to the government hadther
yielding results more favorable to banking instdnos.

Bankstake a note from the PPIF.

To financial institutions, the primary advantageto$ structure is that the currently undeterminellie of assets
will now achieve a "price discovery” and the outstang balance will be backed by the AAA equivalergdit
guarantee from the federal government. This ¢arithe uncertainty of otherwise marking the asgetsarket and
should help the institutions clarify their ratiggtentially leading to additional lending as theg more confident in
their solvency. However, it is important to ndtattthis creates absolutely zero new liquiditytfer banks, and
may in effect "backfire”. Consider the possibilityat the price discovery for the assets leadspereeived market
value that is LESS than the value currently atteéduo the assets’ value on the books of the uigiits. This
could, in effect, force all institutions to "writown” the assets to the new established markeg pcausing more
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solvency problems than had the program not beefeimgnted at all. There are multitudes of accogngpiractices
that may mitigate some of this risk (i.e. distreakes are typically excluded in "mark to marketlco#ations) but
nonetheless the program could still generate piaiesdtastrophic results for bank solvency. Thisampounded
by the fact that no cash is actually infused ih® institutions. In effect, the only tangible efféo banks is that
they have clarified an uncertainty on their balastoeet, whether good or bad. From a governmesppetive, this
situation is ideal as it puts little pressure orrency (from an inflationary perspective), will ditaw as much
public outcry over increased "bailouts”, and najuiee additional Treasury Bills to be sold.

Public I ssuance of debt by the PPIF

From the financial institutions perspective, tludikely to be the preferred method. We assumettieaPPIF will
float T-Bills in the open market to generate thehckor the acquisitions, and as such the banksduaaleive "all-
cash” payment for the assets, significantly impngviheir solvency and financial position. This paty clarifies
their balance sheets by fixing the prices, it ptegi much needed liquidity. This newfound liquidign either be
utilized by the institutions to safeguard theingoicy ratios, or may be utilized to facilitate nirding in the open
market. We will also note that while this situatican lead to the same problem as outlined abdvd-(Palue is
lower than the book value, forcing further writewdts), because they are trading for a cash positivill not pose
as significant of a solvency risk. However, loakeit this from the government’s perspective, flogitadditional
Treasury Bills is likely to continue to devalue aurrency and put further pressures on inflati@peeially when
coupled with deficit spending and other recent sates by the Treasury.

11. In return for its guarantee of the debt of BfelF, the FDIC will be paid an annual fee basedtlb@ amount of
debt outstanding. Should the guarantee fee be sajusased on the risk characteristics of the undegl pool or
other criteria?

If the government is insistent upon providing necaurse debt up to 92.5% leverage (something tediakeve
strongly to be excessively risky), and securing thebt by issuing credit default swaps to themselreen they
must absolutely require an adjusted premium basdterisks associated with the underlying asséts.will
however take this opportunity to identify the inér@rproblems in the above. All of the above chimréstics
essentially combine to turn the federal governnmgiotLehman/AIG 2.0, since the federal governmeititive
providing over-levered, non-recourse debt secuyedobhing but its own collateral, then issuing dreléfault
swaps from the FDIC to its nearly wholly owned sdizsy (PPIF), all the while commanding risk adpobt
insurance premiums in exchange for assuming 1008teafisk should the asset or investment pool lnsaey or
otherwise be devalued or "fail”.

12. Should the program include provisions undeictvithe government would increase its participatiomny
investment returns that exceed a specified tridgpel? If so, what would be the appropriate levad aow should
that participation be structured?

We would recommend that the government commane@fanped return on its equity contribution which Wbu
provide for a tiered return metric for the goverminand investor sponsor. However, we recommetiding a
structure that provides increased compensationviestors as the projects achieve higher returrtslikewise
lower returns for investors should the asset €afketach certain return metrics. Terms can be ieggdt but as a
simple example: the government would receive 80%h@fprofits (20% to investor) up until the goveemhhad
achieved a 10% return. Thereafter, profits magg& 50/50 until the investor has "caught up” be fgovernment’s
yield, with all profits exceeding that split at seqredetermined rate (50/50, 60/40, 70/30, efithjs has been
grossly oversimplified for ease of communicatingnibne paragraph, but any real estate professionastment
bank, or lending institution can provide detailegrebnstrations of how to create preferred returneduoity
participants.

13. Should the program permit multiple selling kaito pool assets for sale? If so, what constrashtsuld be
applied to such pooling arrangements? How can tRE-Rstructure equitably accommodate participation b
smaller institutions? Under what process would greds be allocated to selling banks if they pooktsss

As we have suggested, we believe that banks, thergment, and investors will achieve the highest most
consistent returns if assets can be broken dowersinib-pools that are isolated to be asset, produodt,
geographically specific. To any extent this carddmditated through the pooling of banks, we bediét is in the
best interest of all parties. We would recommérad the PPIF let each bank agree upon how to hlig&riproceeds
between each other as they should be able to fdevitat will work best for them.
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14. What are the potential conflicts which coutid@ among LLP participants? What structural arramgents and
safeguards should the FDIC put into place to adsli@smitigate those concerns?

We recommend you consult professional legal couns@gards to this question.

15. What should the relative role of the governinagm private sector be in the selection and ogrsof asset
managers? How can the FDIC most effectively oveasset management to protect the government'stmees
while providing flexibility for working assets inveay which promotes profitability for both publindprivate
investors?

The most effective means for the government toonbt protect asset value but also remain "handsaoffa daily
basis is to ensure that investors are stronglynfirely committed to the projects and have theliaed expertise in
that asset class to successfully achieve the lemg goals of the entity. The greater the equityticbuted by the
investor, the less the government will be forceteanvolved.

16. How should on-going servicing requirementaraferlying assets be sold to a PPIF and paid fdi@uid value
be separately attributed to control of the serviciights?

The banks should be afforded the rights to decida case-by-case basis (in advance) if they wisliviest of
servicing rights.

17. Should data used by the independent valuatbosultant, as well as results of such consultaraysis, be
made available to potential bidders? Should it kelenavailable to potential sellers prior to theieasion to
submit assets to bid?

We believe that both bidders and sellers shoulprivy to all information pertinent to the assetdhvireadvance of
the auction or sale. With more information, ineestare less likely to discount for potential uefeen challenges
and can make appropriate business decisions castets. There is zero sense in overcomplicatinggtand
artificially reducing your bidder pool by not uiilhg all reasonable efforts to deliver all avaibdue diligence
information.
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